STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CHARLES V. KEENE
Petitioner,
VS. Case No. 07-2125

ESCAMBI A COUNTY SCHOOL BOARD
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RECOVMENDED ORDER

Thi s cause canme on for final hearing before Robert S.
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on August 31, 2007, in Pensacol a,
Fl ori da.

APPEARANCES

For Petitioner: Mchael J. Stebbins, Esquire
M chael J. Stebbins, P.L.
504 North Bayl en Street
Pensacol a, Florida 32501

For Respondent: Joseph L. Hammons, Esquire
Hanmons, Longoria & Wi ttaker, P.A
17 West Cervantes Street
Pensacol a, Florida 32501-3125

STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to damages and
back salary for the period of April 22, 2004, through May 31,
2006, pursuant to Subsection 1012.33(3)(g), Florida Statutes

(2007), as well as interest and attorney's fees.



PRELI M NARY STATEMENT

On Septenber 18, 2006, Petitioner filed a lawsuit in the
Circuit Court of Escanbia County, Florida, for back salary
pursuant to his contract with Respondent and Section 1012.33(9),
Florida Statutes. After filing an answer to this |awsuit,
Respondent later filed a notion to di sm ss based upon the
Petitioner's failure to exhaust his adm nistrative renedies. On
April 20, 2007, Judge Terrell issued an order staying the
proceedi ngs and directed Petitioner to file a petition with
Respondent within 21 days of the order. Petitioner filed his
petition on May 4, 2007, to which Respondent filed its answer on
May 14, 2007, contesting the allegations and relief sought by
Petitioner.

Petitioner filed a Motion to Dism ss the adm nistrative
proceeding on July 6, 2007, for lack of jurisdiction, and to
relinquish jurisdiction to the Crcuit Court of Escanbia County,
Florida. That Motion was denied by Oder dated July 13, 2007.
The final hearing was originally schedul ed for Wdnesday,

July 18, 2007, but upon Mdtion for Continuance filed by
Petitioner, the final hearing was held on Friday, August 31,
2007.

At the hearing, Petitioner testified and offered Exhibits

nunbered 1-14, 20-22, and 26-40, which were admitted into

evi dence. Respondent presented the testinony of Keith Leonard,



Director of Human Resources for the Escanbia County Schoo
District and offered four exhibits, which were admtted into
evi dence. The parties jointly filed a Pre-hearing Stipulation.
A Transcript was filed on Septenber 26, 2007. Thereafter,
by agreenent, Petitioner and Respondent filed their Proposed
Fi ndi ngs of Fact and Concl usions of Law on Cctober 31, 2007, by
agr eement .
Ref erences to statutes are to Florida Statutes (2007)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Petitioner, Charles V. Keene, has been enpl oyed by
Respondent, the School Board of Escanbia County, as a full-tinme
Florida-certified public school teacher since April 22, 2004,
under a series of annual contracts.

2. Prior to his enploynment with Respondent, Petitioner was
a full-time public school teacher in Al abama for 20 years and
recei ved satisfactory performance eval uati ons throughout the 20
years.

3. At the time he was hired by Respondent, comenci ng
April 22, 2004, Petitioner received credit for salary schedul e
pl acenent for the one year he had previously taught in Florida,
and for the two years he had taught in Georgia. He requested,

but did not receive, credit for the 20 years of instructional



service in the state of Al abama that he utilized to obtain his
retirement in Al abama.

4. Respondent operates under a collective bargaining
agreenent known as the "Master Contract.” The Master Contract
i ncl udes, anong other things, a salary schedule that is the
result of negotiations with the Escanbi a Educati onal Associ ation
("EEA"), the collective bargai ning agent that represents
teachers. The negotiated salary schedule is then reconmended by
t he Superintendent of Escanbia County Schools pursuant to
Subsection 1012.27(2), Florida Statutes, to Respondent for
approval and adopti on.

5. The sal ary schedul e adopted by Respondent governs the
conpensation payable to instructional personnel. The salary
schedul e i ncludes "steps" with corresponding "salary."

Pl acenent on the salary schedul e step depends, in part upon
prior teaching experience. Generally, nore prior teaching
experience credited for placenent on the schedule results in a
hi gher | evel of conpensati on.

6. At the tinme of Petitioner's hire on April 22, 2004, the
Master Contract in place was the contract for the period of
1999- 2002, extended by agreenent of Respondent and the EEA until
July 21, 2004.

7. According to the Master Contract in effect on

Petitioner's date of hire, limtations were placed on the anount



of prior teaching experience that could be used for determ ning
pl acenent on the salary schedule. For exanple, credit for prior
teaching, mlitary, governnental, or enploynent service, not
including Florida public school teaching experience, was limted
to a maxi nrum of fifteen years. The Master Contract also
contained a specific provision for placenent of retired
educators. The contract provided as foll ows:

I1.5(C) Placenent for Retired Educators

1. Educators who retired from Escanbi a
District Schools and who return to full tine
enpl oyment in Escanbia District Schools
shall be placed on Step 5 of Appendi x A
I nstructional Sal ary Schedul e.
2. Educators who retired from any other
school district shall be placed on Step 0 of
Appendi x A-lInstructional Salary Schedul e.
The effect of this provision was that Petitioner received no
credit for the 20 years of Al abama teachi ng when placed on the
sal ary schedul e.
8. Enployees' rights for placenent on the salary schedul e
are determned by the date of hire.
9. Wth credit being given for prior teaching experience
in Florida and Georgia, but without credit for 20 years of
teachi ng experience in A abama, Petitioner was placed on the

sal ary schedul e in accordance with the provisions of the Mster

Contract in effect at the tinme of his hire.



10. Petitioner received annual instruction contracts under
the authority of Section 231.36(2), Florida Statutes (later
renunbered Section 1012.33(3), Florida Statutes).

11. Petitioner's annual instructional contracts set forth
the contract salary on an annual basis payabl e through twelve
monthly installments. The contract specified the nunber of days
to be worked and the daily rate of conpensati on.

12. Respondent's standard form contract provides that
"[t] his annual contract shall be deened anended to conply with
all laws, all lawful rules of the State Board of Education, al
| awful rules and actions of the School Board and all terns of an
applicable ratified collective-bargaining agreenent."”

13. Respondent, as a matter of practice, provides newy
hired teachers with informati on on how they are placed on the
sal ary schedule. Additionally, Respondent's website has
information available with a link to the Master Contract
| anguage whi ch denonstrates how instructors are pl aced on the
sal ary schedul e.

14. Human Resources staff menbers are instructed that the
Mast er Pl an governs placenent of newly hired instructors on the
sal ary schedul e, and they advise the newy hired instructors of
pl acenent on the salary schedul e.

15. At the tinme of his hire, Petitioner was told he would

not be credited on the salary schedule for his Al abama teaching



experience which led to his retirenent in that state after 20
years.

16. Petitioner acknow edged that he received a copy of the
Master Contract in August of 2004, when the school year started.

17. Petitioner knew, at the tine of hire, that his rate of
pay was based on his placenent on the salary schedul e.
Petitioner had agreed at that tine to performthe services
required by his contract based upon the conpensation set forth
in the contract.

18. Petitioner inquired about receiving credit for his 20
years of teaching experience in A abana at the tinme he was hired
by Respondent. At that time, Petitioner was told by Judy Fung,
an enpl oyee with Respondent's human resources office, that
Petitioner would not be granted credit for his 20 years of
t eachi ng experience in Al abanma.

19. Petitioner provided Respondent, shortly after he was
hired, all the necessary paperwork to docunent his 20 years of
satisfactory service as a teacher in Al abamma.

20. Petitioner perforned the agreed-upon instructional
services and was paid the agreed-upon contractual anount.

21. Petitioner's annual instructional contract specifies
the salary paid through twelve nonthly installnents with a daily
rate of conpensation identified. The anmount of conpensation can

be further broken down into an hourly rate based upon 7.5 hours



per day, and provides for annual |eave and sick |eave. As is
customary, if the enployee takes | eave and has no accrued | eave
bal ance, his pay will be reduced to conpensate for the hours of
| eave without pay taken. Respondent naintains |edgers with al
the conpensation information for its enpl oyees, including
Petitioner.

22. The statutory provision governing credit for prior
teachi ng experience at issue in this hearing is former
Subsection 231.36(3)(g), renunbered through anended versions to
Subsection 1012.33(3)(g), Florida Statutes. Although the
statute has been anended several tines since 2001, the |anguage
that applies to all instructional enployees (which includes
public school classroomteachers pursuant to Subsection
1012.01(2)(a), Florida Statutes) hired after June 30, 2001,
remains the sane: "[F]or purposes of pay, a school board nust
recogni ze and accept each year of full-tinme public schoo
teaching service earned in the state of Florida or outside the
state.”" The original version of the statute effective July 1
2001, included | anguage that this statutory provision "is not
intended to interfere with the operation of a collective
bar gai ni ng agreenent except to the extent it requires the
agreenent to treat years of teaching experience outside the
district the sane as years of teaching experience within the

district."” 8§ 231.35(3)(g), Ha. Stat. (2001). The statute was



anended effective January 7, 2003, renoving the reference to
coll ective bargaining and clarifying that the statutory
provi sion applied only to public school teachers.

§ 1012.33(3)(g), Fla. Stat. (2003).

23. The Master Contract was anended effective July 22,
2004, to include | anguage referencing Subsection 1012.33(3)(09),
Florida Statutes. The changes to the Master Contract, however,
applied only to those instructors hired after July 22, 2004.

24. Petitioner, and certain other teachers hired after
June 30, 2001, but before July 22, 2004, have requested their
pl acement on the salary schedule be revised to include credit
for previous years of teaching experience. Those requesting a
revi sed placenment on the salary schedul e based upon uncredited
experience include teachers who had previously retired utilizing
that credit and some who had not retired. Respondent, uncertain
as to the proper application of the statute, has addressed
clainms for placenent on the sal ary schedul e and/ or past
conpensati on on a case-by-case basis.

25. In February 2006, Petitioner becane aware that
Respondent's position concerning his requested credit for 20
years of teaching experience in Al abama nmay have been incorrect.

26. Petitioner made a request for retroactive credit and

for back salary for his 20 years of teaching experience in



Al abama in June 2006, and agai n provi ded Respondent with
docunentation of his Al abama satisfactory teachi ng experience.

27. Petitioner's request for credit and back sal ary was
refused. The only reason given to himat the tinme was that he
failed to make his request within two years of his hire date.

28. At the direction of its General Counsel and after
approval by the School Board, Respondent's placenent on the
sal ary schedul e was amended effective June 1, 2006, to all ow
credit for his 20 years of teaching experience in Al abama.

29. Respondent's human resources departnent does not know
why the retroactive credit and salary increase were allowed for
Petitioner, nor why the date of June 1, 2006, was chosen,
especially when the coll ective bargai ning agreenent, according
to Respondent, does not allow such credit.

30. Petitioner seeks from Respondent 20 years of service
credit and back salary for his satisfactory Al abama teaching
experience for the period of April 22, 2004, through May 31,
2006, in the anount of $39, 209. 50.

31. Petitioner also seeks rei nmbursenent of reasonable
attorney's fees, costs, and interest, both pre- and post-

j udgnent.

10



CONCLUSI ONS OF LAW

32. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

33. Subsection 1012.33(3)(g), Florida Statutes, provides

Begi nning July 1, 2001, for each enpl oyee
who enters into a witten contract,

pursuant to this section, in a school
district in which the enpl oyee was not

enpl oyed as of June 30, 2001, but has since
broken enploynment with that district for 1
school year or nore, for purposes of pay, a
di strict school board must recognize and
accept each year of full-tinme public school
teaching service earned in the state of
Florida or outside the state and for

whi ch the enpl oyee received a satisfactory
per formance eval uation. Instructiona
personnel enpl oyed pursuant to s.
121.091(9)(b)3. are exenpt fromthe

provi sions of this paragraph.

34. Subsection 121.091(9)(b)3. does not apply in this case
because it is limted to re-enploynment of retired instructiona
per sonnel who take enpl oynent as substitute or hourly teachers,
educati on paraprofessionals, transportation assistants, bus
drivers, or food service workers on a non-contractual basis.
Petitioner is not enployed in any of these enunerated positions
and is a contract instructional enployee.

35. The proper application of Subsection 1012.33(3)(9),
Florida Statutes, is the primary issue for resolution here.

Petitioner's assertion that he is entitled to rely upon

11



Respondent' s past practice concerning other educators simlarly
situated regarding the inplementati on of this statutory
provision is irrelevant to the issues in this proceeding.

Absent other legal restrictions, this provision either requires
paynent of the requested conpensation or it does not. Further,
to the extent Petitioner clains that Respondent is estopped to
deny the clai ned conpensation because his salary schedul e

pl acenent was changed or because others nay have been paid under
simlar circunstances, his reliance upon the doctrine of

adm ni strative estoppel is msplaced.

36. Subsection 1012.33(3)(g), Florida Statutes, does not
apply to retired educators. Fromthe initial version of the
statutory provision at Subsection 231.36(3)(g), Florida Statutes
(2001), through the subsequent anmended versions of the statute,
one cl ause has remained constant: "Instructional personnel
enpl oyed pursuant to s.121.091(9)(b)3. are exenpt fromthe
provi sions of this paragraph.” As stated above, Petitioner does
not fall within this exenpt class.

37. Subsection 121.091(9), Florida Statutes, entitled
"Enpl oynent After Retirenent; Limtation" generally controls the
ci rcunst ances through which public enpl oyees of the State of
Fl ori da who have retired and receive benefits under the Florida
Retirenment System ("FRS") can return to enploynent with the sane

enpl oyer or another FRS covered enployer. It sets tine

12



constraints on when those enpl oyees may return to work and
additional constraints on their receipt of previously earned FRS
benefits. Subsection (9)(b)3 specifically addresses "school
board"” enpl oyees who have retired. School board enpl oyees who
have retired may return to enploynment with a district schoo
board only in accordance with the terns of this subsection, and
inthe limted enunerated positions.

38. Wil e Subsection 121.091(9), Florida Statutes, speaks
to the circunstances under which all retired nenbers of the FRS
may return to enpl oynent, Subsection (9)(b)3. addresses only the
ci rcunst ances under which school board retired enpl oyees may
return to work. Significant to this analysis,

Subsection 1012.33(3)(g), Florida Statutes, does not concern
retirement at all except to exclude certain retired school board
personnel fromits coverage. The plain |language of the statute
denonstrates the intent to require school boards to treat years
of experience outside the school district the same as years of
experience within the school district. The sanme plain | anguage
excludes retired educators from coverage under the statute.

39. Subsection 1012.33(3)(g), Florida Statutes, requires
only the recognition, for pay purposes, of years of experience
of teachers seeking enploynent within the school districts of
Florida. The explicit purpose appears to be, in all versions of

the statute, that credit for teaching service be recogni zed at

13



time of hire in sonme manner and in equal fashion for those with
teaching service earned in the State of Florida and those with
service earned outside the state.

40. The limted exclusion fromthe provision of Subsection
1012.33(3)(g) for retired educators is explicit: "Instructional
per sonnel enpl oyed pursuant to s.121.091(9)(b)3. are exenpt from
the provisions of this paragraph.” The stated purpose of
Subsection 1012.33(3)(g) is to ensure equal credit for newy
hired instructors for their prior teaching service, whether that
service was earned within the State of Florida or outside the
state. No legislative intent is provided to enlighten as to
whet her that body intended to give preferential treatment to
out-of-state retired educators that is not available for Florida
retired educators. The statute cannot be reasonably construed
as intending to provide a special benefit for retired teachers
fromother states while denying Florida teachers who retire the
right to use the sane years of experience for pay purposes in
the event of a return to teaching. The statute is designed to
ensure that teachers having prior service outside Florida are
treated equally with teachers having prior service in Florida.
The statute cannot be used, with respect to the exclusion under
Subsection 121.091(9)(b)3, to confer a benefit on teachers who

retire outside of Florida while denying that same benefit to

14



teachers who retire in Florida by using years of service earned
in Florida.

41. Next, the doctrine of equitable estoppel does not
apply in this instance. "Although equitable estoppel can apply
against the state . . ., such clains can be pursued only in rare
i nstances where there are exceptional circunstances.” MNanara

v. Kissimee River Valley Sportsnen's Associ ation, 648 So. 2d

155, 162-63 (Fla. 2d DCA 1994). "Anong the elenents that nust
be proven is a positive act by an authorized official, upon

which reliance is based.” 1d.; see also Bishop v. State,

Division of Retirenent, 413 So. 2d 776, 779 (Fla. 1st DCA 1982)

("There is no evidence that the state or its agents have
commtted an affirmative act by which an equitable estoppel

coul d be declared against the State."); Departnent of

Adm nistration, Division of Retirenent v. Flowers, 356 So. 2d

14, 15 (Fla. 1st DCA 1978) ("The authorities are clear that
estoppel cannot be raised against the State unless there are
exceptional circunstances and some positive act on the part of a

state officer."); and G eenhut Construction Co. v. Henry A

Knott, Inc., 247 So. 2d 517, 524 (Fla. 1st DCA 1971) ("The

casual and of f hand manner in which the bureau chief indicated
that he thought it would be satisfactory for Knott to submt a
bid cannot be said to constitute such an affirmtive and

positive representation of fact as to justify reliance thereon

15



by Knott in determ ning whether it should submt a bid for
construction of the project.").

42. The nere failure to act does not constitute a
"positive act” upon which an estoppel against a state agency can

be based. See Mnroe County v. Hem sphere Equity Realty, Inc.,

634 So. 2d 745, 747-48 (Fla. 3d DCA 1994) ("Here, the trial

court msconstrued the | egal doctrine of equitable estoppel when
it ruled that Texas Largo was entitled to proceed with its

devel opnent based upon the County's failure to act against third
parties. The trial court further erred when it found that the
Planning Director's 1987 letter to Tamarind, the original

devel oper, was an additional basis for estopping the County from
enforcing its regul ati on agai nst Texas Largo. . . . [T]he

| etter does not, under any conceivable standard, rise to the

| evel of a 'positive act' sufficient to create estoppel. Sinply
put, the letter says nothing, and suggests nothing by om ssion,

regarding the two-year limtation."); State v. Hadden, 370 So.

2d 849, 852 (Fla. 3d DCA 1979) ("[E]stoppel will not be applied
against the State for an omssion to act . . . ."); and U._S.

| mm gration and Naturalization Service v. Hbi, 94 S. C. 19,

21-22 (1973) ("Here the petitioner has been charged by Congress
with adm ni stering an Act which both nade avail abl e benefits of
naturalization to persons in respondent's class and established

a cutoff date for the claimng of such benefits. Petitioner, in

16



enforcing the cutoff date established by Congress, as well as in
recogni zing clainms for the benefits conferred by the Act, is
enforcing the public policy established by Congress. Wile the
i ssue of whether '"affirmative m sconduct' on the part of the
Governnment mght estop it fromdenying citizenship was | eft open

in Montana v. Kennedy, 366 U S. 308, 314, 315, 81 S. C. 1336, 6

L. Ed. 2d 313 (1961), no conduct of the sort there adverted to
was involved here. W do not think that the failure to fully
publicize the rights which Congress accorded under the Act of
1940, or the failure to have stationed in the Philippine Islands
during all of the time those rights were avail able an authori zed
naturalization representative, can give rise to an estoppe

agai nst the Governnent.").

43. In the present case, Petitioner presents no evidence
that, in reliance on Respondent's representation that he was
properly placed on the salary schedul e, he changed his position
to his detriment. On the contrary, the evidence of record
denonstrates that Petitioner knew of his placenment on the salary
schedul e; knew the salary he was to receive for his enpl oynent;
and agreed to perform services in exchange for the conpensation
he was prom sed. Mreover, he performed the services expected
of himand received the prom sed conpensati on.

44. Further, if Respondent had known at the tinme of the

hiring of Petitioner that the salary schedul e woul d have

17



required it to pay Petitioner at a significantly higher rate, it
m ght have chosen not to offer Petitioner enploynent. Wile
there was no proof offered at hearing that Petitioner altered
his position to his detrinment (i.e., his plans to teach in
Escanbia County at the tinme he accepted enpl oynent) when
Subsection 1012.33(3)(g), Florida Statutes, was not applied to
give himcredit for 20 years of teaching service in Al abans,
Respondent may have detrinentally altered its position by hiring
an instructor at a rate of conpensation agreed upon by the
parties where, were it known at the tine of hiring that a higher
rate of conpensation would |ater be clainmed, the offer of

enpl oynent may not have been extended. Under these facts, it is
Petitioner who is estopped, after conpleting the contractual

peri ods of enploynment, fromclaimng that he nust be paid a

hi gher rate of conpensation, for the period already served, than
that to which he agreed when t he offer of enploynent was

ext ended.

45. Neither woul d estoppel |ie against Respondent if it
had engaged in the "positive act"” of msinform ng Petitioner
about the provisions of Subsection 1012.33(3)(g), Florida
Statutes, inasmuch as agencies of "the state cannot be estopped

t hrough m staken statenents of the law." State Departnent of

Revenue v. Anderson, 403 So. 2d 397, 400 (Fla. 1981);

SourceTrack, LLC v. Ariba, Inc., 958 So. 2d 523 (Fla. 2d DCA

18



2007); and Austin v. Austin, 350 So. 2d 102, 105 (Fla. 1st DCA

1977) ("Admnistrative officers of the state cannot estop the
state through m staken statenents of the law ").

46. Additionally, Petitioner's attenpt to place the bl ane
on Respondent for what he clains was its erroneous
interpretation of the law at the tine he was hired (and
currently) sinply msses the mark. First, "[n]o less than [the
school board], [Petitioner] is charged with know edge of the
law, " including both statutory and rul e provisions, and
t herefore he shoul d have known, w thout Respondent having to
personally interpret for him whether he was entitled to credit
for his pre-retirenment years of teaching in Al abama. State v.
Beasl ey, 580 So. 2d 139, 142 (Fla. 1991) ("[Plublication in the
Laws of Florida or the Florida Statutes gives all citizens
constructive notice of the consequences of their actions."); see

al so Buscher v. Mangan, 59 So. 2d 745, 748 (Fla. 1952)

("[E] veryone is charged with know edge of the law. "); Nelson v.
State, 761 So. 2d 452, 453 (Fla. 2d DCA 2000) ("Additionally,
the due process clause did not require the State to give M.
Nel son notice of the Act's application at the tinme he was
rel eased fromprison. M. Nelson is charged with constructive
know edge of the law ").

47. \Wen Petitioner was hired by Respondent on April 22,

2004, he received credit for three years of prior service in
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Florida and two years of prior service in Georgia because none
of these cunul ative five years had been previously credited
toward any retirenent. Additionally, Petitioner had 20 years of
service in Al abama that were credited for purposes of his
retirenment under the [aws of the State of Al abama. The Escanbia
County School Board correctly denied placenent on the salary
schedul e i ncluding those 20 years of service in Al abama. Not
only does Subsection 1012.33(3)(g), Florida Statutes, not
requi re Respondent to award such credit for placenent on the

sal ary schedule, but it specifically denies authorization for
such credit to retired educators.

48. Petitioner clainms that Respondent nust pay him
addi ti onal conpensation for the period he provided instructional
services fromApril 22, 2004, through May 31, 2006. The
addi ti onal conpensation is to represent the salary Petitioner
woul d have received for this time period had he been given
credit for 20 years of teaching in Al abama and been placed on a
hi gher step on the salary schedule as a result. This is despite
the fact that Petitioner agreed at the tine of his hiring to the
conpensation offered, perforned the services required of him
and was paid as prom sed. The fact that Petitioner believes
t hat Respondent "illegally" wthheld the additional conpensation
fromhimdue to its msinterpretation of the Florida Statutes is

not persuasive.
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49. Petitioner, as noted above, is deened to know the | aw
and will be bound by that |aw despite his reliance on, as he
puts it, on the school board' s erroneous interpretation of
1012.33(3)(g). Petitioner has failed to prove that he is
entitled to credit for the 20 years of teaching service |eading
to his retirenent in Al abanma.

50. Further, he has failed to prove that Respondent's
interpretation of Subsection 1012.33(3)(g), Florida Statutes, is
unreasonable. To the contrary, Respondent has reasonably and
logically interpreted this statute, which is clear and
unanbiguous on its face. Petitioner and simlarly situated
retired educators who have used years of teaching experience to
qualify for retirement, whether in Florida or outside, may not
rely on Subsection 1012.33(3)(g) to use those sane years again,
upon obtaining instructional enploynment with a school board in
Florida, for placenent on the salary schedule. The purpose of
Subsection 1012.33(3)(g) is to require school districts to
credit all teaching experience equally for pay purposes,
regardl ess of where that experience was gained. It was not
intended to allow out-of-state retired educators who have used
their previous years of experience for purposes of retirenent to
gai n advant ageous pl acenent on the salary schedule. This
statutory provision may not serve as a neans for those who agree

to a specified salary, based upon non-retirenent service, to
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later claimentitlenent to a higher salary using credit for
retirement service in another state that is not available to
t eachers who have retired fromservice in Florida.

51. There being no | egal basis to support the
applicability of either a two-year or a five-year statute of
[imtations under Chapter 95, Florida Statutes, to an
adm ni strative action, both Respondent's claimthat a two-year
statute of Iimtations applies to Petitioner bringing an action
for back pay, and Petitioner's claimthat a five-year statute of
l[imtations applies to his claimfor back pay are noot.

52. There being no |l egal or equitable basis to credit
Petitioner for the 20 years of service in Al abam, which
entitled himto retire in that state, Petitioner's additional
clainms for attorney's fees and costs, and pre- and post-judgment
i nterest are noot.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOVMENDED t hat the Escanbia County School Board enter a
final order denying Petitioner's claimfor back salary in the
amount of $39, 209.50, as well as pre- and post-judgment interest

on this anmount, and attorney's fees and costs.
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DONE AND ENTERED this 21st day of Decenber, 2007, in

Tal | ahassee, Leon County,
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Joseph L. Hammons,

Esquire
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Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 21st day of Decenber, 2007

Hanmons, Longoria & Wittaker, P.A

17 West Cervantes Street

Pensacol a, Florida 32501-3125

M chael J. Stebbins,
M chael J. Stebbins,
504 North Baylen Street

Pensacol a, Florida 32501

Dr. Eric J. Smith
Cormmi ssi oner of Educati on
Depart ment of Education

Esquire

Turlington Building, Suite 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, Ceneral
Departnent of Education

Turl i ngton Buil di ng,
325 West Gaines Street

Counsel

Suite 1244

Tal | ahassee, Florida 32399-0400

23



Ji m Paul, Superi ntendent
Escanbi a County School Board
215 West Garden Street
Pensacol a, Florida 32502-5782

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Oder in this case.
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